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confirmation by a Minister of an order made by a local authority, must
frequently be preceded by a public enquiry by an official appointed
by the Minister. The holding of the enquiry involves the hearing of
evidence, and this resembles the judicial process. It must be con-
ducted in accordance with certain rules known as rules of natural
justice. The decision whether or not to confirm the order involves
the exercise of a discretion; the Minister must take into account
the findings at the enquiry, as well as other relevant factors, e.g.
general policy in regard to similar orders. Thus the Minister, while
to some degree he may be acting as a judge, arrives at his decision
not by applying any fixed rule of law, but by exercising his own
judgment as to what in all the circumstances is fair and just, having
regard to the public interest as well as the private rights of any
objectors. \'Thoygh the act of affirming a clearance order is an ad-
npinistrative act, the consideration which must precede the doing
of the act is of the nature of a quasi-judicial consideration." yln
general it may be said that a power involves a judicial element <
whenever it involves the decision of a dispute. Wher^Jlie d^isiort
primarily involves the application of law to facts, it is a judicial pro-
cess. When the final decision primarily involves an exercise of
discretion based on policy, it is a quasi-judicial processt Another view
, is tKat a tribunal which bases its decision on policy or expediency is
JLegislati^g and suggests that the true distinction is between a judicial
"tribunal which looks to law to guide it and an administrative one
which is a law unto itself.2 To draw the line is not easy, and as a
result it has been suggested that a judicial decision is merely a de-
cision which is in fact exercised by the courts in accordance with
strict legal procedures whereas a quasi-judicial decision is given by
an administrator or an administrative court entitled to follow its
own procedure provided only that the rules of natural justice are
observed.3 Frequently it is determined only as a matter of ex-
pediency whether a decision shall be entrusted to a judge or to an
administrator,4 but it is submitted that when the law is being applied -
to facts (e.g. does a citizen fall within the definition of an injured
person under a particular statute ?) a strictly judicial function is
exercised, whether it is in fact exercised by judge or administrator.
It is important to use terms accurately. If classification is by function
*t>r substance, we use the terms "judicial" and "quasi-judicial" as
showing the nature of the decision to be given. If classification is by
procedure, we use the term "judicial" when a decision is given by a
1 Errington v. Minister of Health, [1935] 1 K.B. 249, at p. 273.
* See 49 L.Q.R. 94 and 419 for article by D. M. Gordon, K,C., Administrative
Tribunals and the Courts.; see his definition of a judicial tribunal at p. 106.
1 Jennings, op. cit.9 4th ed., pp. 277-&S.
4 Pp. 341-4*